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that any such express power is conferred. If the power exist at 
all it must be inferred from the general powers given. The 
mutuality of liability to assessment and obligation to pay pro rata 
for losses and expenses, are the essential distinguishing character- 
istics of a mutual insurance company. This company had a very 
large power to raise capital without resorting to such a guaranty 
bond, viz. : ' the first premium may be paid in cash, ' secondly, ' at 
the time of effecting the insurance, the persons insured shall pay 
a percentage in cash, ' and thirdly, ' that such other charges may 
be made as may be required by the by-laws of the corporation. ' If 
such a foreign resource, as the bond herein, is resorted to to relieve 
the members partially, or some of them only, of such assessment, 
to that extent the mutuality principle is destroyed and the nature 
and legal character of the corporation subverted pro tanto, and the 
company ceases to be such a corporation as the law requires, 
wholly or partially. It is not simply the substitution of other 
means that the law provides for the payment of losses and 
expenses, but it destroys the essential nature and legal character 
of the corporation as a mutual insurance company. This contract 
is executory, and the Court is asked to enforce it. There are no 
equities to palliate such a departure from the powers conferred by 
the charter, and assumption of powers not only foreign, but which 
if executed, would subvert the purpose and radically change the 
nature of the corporation. We therefore hold that the contract is 
ultra vires and void. " 

Constitutional Law — Post Office — Lotteries. — Ex parte Rapier and 
Ex parte Dupre, 12 Sup. Ct. Rep. 374, decided February 1, 1892. 
These were applications to the U. S. Supreme Court for discharge 
by writ of habeas corpus from arrest for alleged violations of the 
recent act of Congress excluding lottery matter from the mails. 
The court denies the writ prayed for, and through Mr. Chief Jus- 
tice Fuller, reaffirms the principles laid down in Ex parte Jackson, 
96 U. S. 727, to the effect that the power vested in Congress by the 
Constitution embraces the regulation of the entire postal system of 
the country, and that the right to determine what shall be carried 
in the mails necessarily involves the right to determine what shall 
be excluded. Congress therefore has the power to forbid the use 
of the mails to carry matter used in the dissemination of crime or 
immorality. The opinion proceeds : ' ' The States, before the 
Union was formed, could establish post offices and post roads, and 
in doing so could bring into play the police power in the protection 
of their citizens from the use of the means so provided for purposes 
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supposed to exert a demoralizing influence upon the people. 
When the power to establish post offices and post roads was sur- 
rendered to the Congress, it was a complete power ; and the grant 
carried with it the right to exercise all the powers which made 
that power effective. It is not necessary that Congress should 
have the power to deal with crime or immorality within the States 
in order to maintain that it possesses the power to forbid the use 
of the mails in aid of the perpetration of crime or immorality. 
The argument that there is a distinction between mala prohibita 
and mala in se, and that Congress might forbid the use of the 
mails in promotion of such acts as are universally regarded as 
mala in se, including all such crimes as murder, arson, burglary, 
etc., and the offense of circulating obscene books and papers, but 
cannot do so in respect to other matters which it might regard as 
criminal or immoral, but which it has no power itself to prohibit, 
involves a concession which is fatal to the contention of peti- 
tioners, since it would be for Congress to determine what are 
within and what are without the rule ; but we think there is no 
room for such a distinction here, and that it must be left to Con- 
gress, in the exercise of a sound discretion, to determine in what 
manner it will exercise the power it undoubtedly possesses. We 
cannot regard the right to operate a lottery as a fundamental 
right infringed by the legislation in question ; nor are we able to 
see that Congress can be held, in its enactment, to have abridged 
the freedom of the press. The circulation of newspapers is not 
prohibited, but the government declines itself to become an agent 
in the circulation of printed matter which it regards as injurious 
to the people. " 

Sale— Insolvency of Purchaser — Rights of Seller. — In Diem v. 
Koblitz et al., 29 N. E. Rep. 11 24 (Ohio), the question of stoppage 
in transitu and a stibsequent re-sale before the expiration of a term 
of credit, receives an exhaustive treatment. It seems that a seller 
is not bound to deliver goods to an insolvent buyer, even though 
holding the vendee's note or bill for the price, payable at the 
expiration of a term of credit, it being held that a party to a con- 
tract of sale cannot sue for its breach, unless he is himself able to 
perform on his part. After a citation of conflicting authorities 
concerning the right of the vendee to maintain an action, though 
himself unable to perform, and also in regard to the effect of 
insolvency upon such inability, the Court said: "Insolvency is 
incapacity. * * * When the sale is upon credit it is one of 
the implied conditions of the contract that the vendee shall keep 



